
Case No.: C2010 3915 

MOTION TO STRIKE PLAINTIFF'S 
IMPROPERLY FILED MOTION FOR 
SUMMARY JUDGMENT (AND 
REQUEST TO DISMISS THE ACTION 
UNDER LAW OF THE CASE); OR IN 
THE ALTERNATIVE, MOTON TO 
DISMISS THE ACTION FOR LACK 
OF SERVICE/JURISDICTION 
PURSUANT TO ARIZ. R. CIV. PROC. 
RULE 12(B)(2), (4) AND (5) 

(Hearing requested) 

HUGH M. FOX, a married man in his sole and 
separate right 

Plaintiff, 

VS. 

CHARDE N. AGUILAR, unknown spouses, 
heirs, assigns and successors; and Beth Ford, 
Pima County Treasurer, 

Defendants. 

VINCE RABAGO 
VINCE RABAGO LAW OFFICE PLC 
500 N. Tucson Blvd. Ste. 100 
Tucson, Arizona 85716 
(520) 955-9038 (Office) * (888) 371-4011 (Fax) 
Vince.Rabagoazbar.org  
State Bar No. 015522 * Pima County No. 65796 

Attorney for Defendant Aguilar and potential successor in interest Javier Lopez 

IN THE PIMA COUNTY SUPERIOR COURT 
FOR THE STATE OF ARIZONA 

Defendant Aguilar and putative successor in interest Lopez respectfully move the Court 

to summarily strike Plaintiffs bad-faith motion for summary judgment— and to dismiss the 

action— pursuant to this Court's Order dated 1/11/2012 setting aside the judgment, under the 

law of the case, since jurisdiction is lacking. The Order necessarily includes findings that 

jurisdiction is lacking since Plaintiff: (1) never gave proper 30-day notice as required by A.R.S. 

§ 42-18202; (2) never properly effected Constitutionally valid service of process by publication 

and instead presented an affidavit falsely claiming certain facts about due diligence; and (3) the 

action was improperly filed and is not properly pending per § 42-18202; in the alternative, this 

Court should dismiss the case for the same reasons pursuant to Ariz. R. Civ. Proc. 12(b)(2), (4) 

and (5), since proper service and jurisdiction are lacking, and § 42-18202 was violated, etc. 
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Plaintiffs related request for attorneys fees and costs should be denied and instead 

Plaintiff should be ordered to pay Defendants' attorneys fees for bad faith conduct because 

Plaintiffs summary judgment motion and affidavit completely ignores this Court's prior Order 

setting aside the judgment and the findings underlying that Order, and because the case was 

pursued using notice by publication with a false showing of due diligence. Plaintiff and his 

counsel's conduct of filing a summary judgment motion under this procedural posture where 

this Court has just set aside the judgment based on arguments based on lack of service of 

process, lack of jurisdiction, lack of notice, apparent fraud, and failure to comply with A.R.S. 

§ 42-18202, is shocking and improper. Such conduct warrants sanctions on Plaintiff and 

counsel and the imposition of attorney fees for filing a frivolous summary judgment motion. 

Defendants have already redeemed the taxes and received a Certificate of Redemption, 

so Plaintiff has already obtained his investment back plus interest. (See Exhibit A.) 

MEMORANDUM OF POINTS AND AUTHORITIES  

STATEMENT OF FACTS'  

In the litigation concerning Defendants' motion to set aside the judgment, Defendants 

presented facts and argument establishing that the judgment was void and unconstitutional for 

lack of jurisdiction, lack of proper notice, apparent fraud, failure to give 30-day notice before 

filing the case, etc. Defendants also presented two un-controverted affidavits establishing that: 

(1) No certified mail was sent to Defendant(s)' address 30 days before the action was filed; 

(2) Aguilar did not receive any notice despite Plaintiff apparently knowing her residence in 
August 2010 or early September 2010 before any judgment was finalized; and 

(3) Plaintiff was in contact with Aguilar before the faulty judgment was finalized and 
apparently also sought to defraud her with respect to her property rights. 

(See the affidavits attached to Defendants' 10/13/2011 Motion to Set Aside the Judgment.) 

'Defendants incorporate here by reference the pleading and all of the the facts previously established in 
Defendants' 10 /13 / 2012 Motion to Set Aside the Judgment, which support this Court's 1 /11 /2012 Order. 
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The record further shows Plaintiff filed an affidavit falsely claiming certain due 

diligence and due diligence efforts for purposes of service by publication, such as 2 

3 filing/recording a Lis Pendens, which never happened, as noted in the prior request for judicial 

4 notice, based on confirming that no Lis Pendens was recorded by the Pima County Recorder. 

5 
(10-13-2011 Motion to Set Aside, at p. 8; see www.recorder.pima.gov/publicdocuments/.)  

6 
Similarly, Plaintiff falsely claimed due diligence from purportedly checking City of 

Tucson phone records through 2008 when the property address and Defendants are actually in 
8 

Pima County outside the City, and this proceeding took place well after 2008. (Motion to Set 
9 

Aide, at pp. 6-8.) Plaintiff never disputed the facts about the absence of due diligence with any 

11 evidence or argument, and thus conceded those facts. (See Motion to Set Aside, and affidavits.) 

12 	 Finally, Defendants' affidavits under oath in the Motion to Set Aside established that no 

13 
certified 30-day notice was properly sent, and this fact was not factually disputed by Plaintiff 

14 
with any controverting evidence. (See Motion to Set Aside Judgment and affidavits, and 

15 

Plaintiffs Response filed 12/8/2011.) Significantly, when the County Treasurer answered, she 
16 

17 
formally disputed the allegation that 30-day Notice was properly given. Plaintiffs unsupported 

18 allegation that the required 30-day notice was properly given before the lawsuit is unsupported 

19 by any evidence in the record, and was not signed under penalty of perjury. (Treasurer's 

20 Answer at 3.) In fact, Plaintiff did not provide an affidavit supporting his allegations in the 

21 
original Complaint or sign the Complaint under penalty of perjury per Ariz. R. Civ. Proc. 80(i), 

22 
despite falsely claiming he signed in compliance with the rule. (See Complaint.) Rule 80(i) 

23 

requires a signature under penalty of perjury— which was not done here. 
24 

25 	
On January 11, 2012, this Court granted Defendant's Motion to Set Aside the Judgment 

26 with a signed, final order. 

On January 30, 2012, Defendants redeemed the property taxes at issue. (Exhibit A.) 
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ARGUMENT 

I. THIS COURT SHOULD STRIKE THE SUMMARY JUDGMENT MOTION AS 
IMPROPER AND DISMISS THE ACTION IN LIGHT OF ITS ORDER DATED 
1/11/2012 SETTING ASIDE THE JUDGMENT; THE RECORD SUPPORTING 
THIS ORDER ESTABSLISHED THAT JURISDICTION AND SERVICE ARE 
LACKING AND PLAINTIFF DID NOT COMPLY WITH A.R.S. § 42-18202. 

Defendants have already redeemed the taxes and received a Certificate of Redemption, 

which means that Plaintiff is getting his investment back plus the statutory 16 percent interest 

rate. (Exhibit A.) Thus, the only remaining issues are whether the case should be dismissed 

and whether Plaintiff should take nothing for attorney fees or costs, and whether the Court 

should instead impose attorney fees on Plaintiff and/or Plaintiffs counsel with respect to the 

litigation. Plaintiff has acted in bad faith with the summary judgment motion and affidavit 

since the material facts of improper service and failure to comply with A.R.S. § 42-18202 were 

already determined against Plaintiff as the result of this Court's prior Order. 

Defendants previously asked this Court to set aside the judgment because, among other 

things, Plaintiff never properly effected service of process and the judgment was 

unconstitutional since jurisdiction and valid service are lacking, explaining that service by 

publication was improper since Plaintiff did not engage in due diligence and publication was 

not the most practicable method under the facts, since Plaintiff knew where Defendants 

resided, and Plaintiff apparently committed fraud in obtaining judgment, and the action was 

also void for being in violation of A.R.S. § 42-18202 (never factually rebutted by Plaintiff)? 

Plaintiff did not factually or substantively rebut these arguments, instead choosing to 

argue that Mr. Lopez had not properly sought to intervene the right way, and that Aguilar had 

no more property interest and thus no standing. (See Plaintiffs Response filed 12/8/2011.) 

After reviewing the briefs, this Court granted the motion and set aside the default judgment. 

2  Defendants also argued that a request with good cause within one year of judgment also required the judgment to 
be set aside per A.R.S.§ 1560 and Rule 59(j), but the good cause cited was based on the same arguments, e.g., 
service was not properly effected, 30-day notice not given, apparent fraud, and the Court lacked jurisdiction, etc. 
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On this record, the action is void and must be dismissed, and Plaintiffs motion for 

summary judgment should be stricken. Plaintiff never gave proper notice, never properly 

effected service of process via publication, never gave 30-day notice before filing, presented an 

affidavit that falsely claimed certain facts, and the Court never obtained proper jurisdiction 

over Defendants or the action. Plaintiff improperly pursued summary judgment and is running 

up unwarranted attorney fees when the case should never have been entered for filing at all. 

Despite this Court setting aside the default judgment, Plaintiff now seeks to pretend that 

service by publication was properly effected and that this Court obtained jurisdiction. That is 

incorrect. Plaintiff had the prior opportunity to contest Defendant's legal and factual arguments 

in the Plaintiffs brief filed in opposition to the Motion to Set Aside the Judgment but did not 

do so. (See Plaintiffs response filed 12/8/2011.) Because Plaintiff did not factually controvert 

Defendant's affidavits that 30-day notice was not properly provided, or the arguments 

supported by the record that Plaintiffs attempted notice by publication was legally and 

constitutionally invalid for the reasons previously litigated, such facts in the record —supporting 

the best possible inferences underlying the Court's Order setting aside the judgment— must be 

inferred in Defendant's favor. 

Plaintiff did not challenge the substance of the Defendants' motion to set aside, and has 

not sought reconsideration of this Court's final signed order setting aside the judgment. 

Yet Plaintiff now astoundingly claims that service of process was given by publication. 

He presents an affidavit which claims that notice by publication was given and that 20 days 

have passed. (See Motion for Summary Judgment at page 2, 11. 9-12 and Hugh Fox Affidavit 

at ¶ 3.) Without any evidence in the record nor any supporting affidavit, Plaintiffs counsel 

further claims that "Plaintiff has fully complied with A.R.S. § 42-18202." (Motion for 

Summary Judgment at page 2, line 13.) These spurious claims must be rejected as previously 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

5 



decided by this Court, whether by law of the case, or collateral estoppel, as the result of this 

Court's 1/11/2012 Order setting aside the prior default judgment. 

The "law of the case doctrine permits trial court[s] to refuse] to reopen questions 

previously decided in the same case by the same court ....'" Powell-Cerkoney v. TCR-Montana 

Ranch Joint Venture, II, 176 Ariz. 275, 278, 860 P.2d 1328, 1331 (App.1993). Here, Plaintiff 

had the opportunity to fully litigate the facts in the proceedings on the motion to set aside the 

judgment, but did not, and now he seeks to improperly assert facts that were necessarily 

resolved against him, facts that he implicitly conceded by not responding factually to dispute 

them in the earlier proceeding in this matter. 

Under the law of the case and this Court's prior ruling, the entire pending action is 

improper under A.R.S. § 42-18202, and also because jurisdiction is lacking since Plaintiff did 

not give proper 30-day notice or effect proper service via publication. 

A finding of due diligence prior to service by publication is a jurisdictional prerequisite. 
Omega II Investment Co. v. McLeod, 153 Ariz. 341, 342, 736 P.2d 824, 825 (App. 
1987) (citing Preston v. Denkins, 94 Ariz. 214, 382 P.2d 686 (1963)). Thus, if the 
affidavit fails to indicate that due diligence was exercised to locate the defendant, the 
default judgment is void on its face for lack of jurisdiction. Cooper v. Commonwealth 
Title, 15 Ariz. App. 560, 564, 489 P.2d 1262, 1266 (1971). See also Wells v. Valley 
Nat. Bank, 109 Ariz. 345, 346, 509 P.2d 615, 616 (1973). 

Sprang v. Peterson Lumber Inc., 165 Ariz. 257, 798 P.2d 395 (App. 1990). 

Here, the record established a lack of due diligence and also that service by publication 

was invalid. The record further established that no 30-day notice was properly given before the 

lawsuit was filed. As such, the matter goes back to status quo ante — the point before litigation 

commenced-- and Plaintiff simply does not get to seek or obtain any attorney fees or costs 

under A.R.S. § 42-18206. The action should be dismissed and Plaintiff is entitled to take 

nothing in terms of costs or attorneys fees. 

Furthermore, when a Plaintiff chooses notice by publication but does not properly effect 
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service of process, he is not statutorily entitled to any attorneys fees or costs of litigation. A 

Plaintiff gets to choose the method of service of process, and bears the risk if the service is not 

effected. Attorney fees and costs for an attempted tax lien foreclosure case are simply 

improper and not statutorily available if the service of process fails. Ritchie v. Salvatore Gatto 

Partners L.P., 223 Ariz. 304, 222 P.3d 920, 921-924 (App. 2010). That is what occurred here. 

In addition, "before a purchaser of a tax lien may file a foreclosure action, it must 

notes the county treasurer and the owner of the property subject to the tax lien that it intends to 

file a foreclosure action. A.R.S. § 42-18202 (Supp.2005)." Sun Valley Financial Services of 

Phoenix, L.L.C. v. Guzman, 212 Ariz. 495, fn. 4, 134 P.3d 400 (App. 2006) (emphasis added). 

If the plaintiff fails to properly send the notice required by this section, the plaintiff "is 

considered to have substantially failed to comply with this section. A court shall not enter any 

action to foreclose the right to redeem under this article until the purchaser sends the notice 

required by this section." A.R.S. § 42-18202 (emphasis added); see generally Advanced Prop. 

Tax Liens, Inc. v. Sherman, Ariz. (Ariz. App., 7/26/2011) (Slip opinion at 711 18-22 

[finding non-compliance with A.R.S. § 42-18202 and finding judgment to be void].) 

Under the statutory framework, a plaintiff cannot commence — and the Court "shall not 

enter any action [i.e., allow any case to be filed] to foreclose" — until proper 30-day notice is 

given. This statutory mandate precluding the filing of the case is unambiguous. To hold 

otherwise would nullify the statutory provisions and framework which undeniably allows for 

redemption without having to pay any attorney fees and litigation costs once 30-day notice is 

properly given but before before any litigation commences. If no proper 30 day notice occurs, 

the legal action cannot lawfully begin. Consequently, the case must be dismissed because lack 

of notice/jurisdiction places the matter back to the point before  litigation could commence and 

thus before any costs and attorneys could legally accrue. 
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Plaintiffs motion should be stricken, the case dismissed, and the Plaintiffs request for 

attorney's fees should be denied. Instead, the Court should award attorney's fees to Defendants. 

II. ALTERNATIVELY, THE COURT SHOULD DISMISS THE ACTION 
PURSUANT TO ARIZ. R. CIV. PROC. RULES 12(B)(2), (4), AND (5), 
CONSISTENT WITH THIS COURT'S PRIOR ORDER SETTING ASIDE THE 
JUDGEMENT AND THE RECORD UNDERLYING THE COURT'S ORDER. 

For the same arguments and facts presented above and in the Motion to Set Aside the 

Judgment, incorporated here by reference, Defendants respectfully move to dismiss the case 

pursuant to Ariz. R. Civ. Proc. 12(b)(2), (4) and (5), for lack of proper service by publication, 

lack of established compliance with A.R.S. § 42-18202, thus rendering the entire action void 

ab initio, resulting in an absence of jurisdiction over the Defendants and the entire case, and 

because any proceedings establishing jurisdiction through disfavored notice by publication 

would be unconstitutional as was urged in the Motion to Set Aside the Default Judgment. 

Under the record supporting this Court's prior Order setting aside the judgment, 

jurisdiction over the defendants is lacking, and the process and service of process are lacking as 

well, providing grounds to dismiss the case pursuant to Ariz. R. Civ. Proc. 12(b)(2)[jurisdiction 

over person], 12(b)(4) [lack of process] and 12(b)(5) [lack of service of process]. For the same 

reasons, this Court should dismiss the case and order that Plaintiff pay attorney fees to 

Defendants for having to respond to the litigation, especially with regard to the Plaintiffs 

unwarranted and procedurally improper Motion for Summary Judgment. 

III. PLAINTIFF IS NOT STATUTORILY ENTITLED TO ATTORNEY FEES AND 
COSTS WHERE SERVICE OF PROCESS AND JURISIDCTION ARE 
LACKING, AND PLAINTIFF DID NOT COMPLY WITH A.R.S. § 42-18202. 

Because the entire action must be dismissed for lack of jurisdiction, e.g., invalid service 

of process and failure to comply with A.R.S. § 42-18202, etc., the case goes back to status quo 

ante — the point before litigation commenced and Plaintiff is not entitled to obtain any attorney 

fees or costs under A.R.S. § 42-18206, because no action is properly pending. This is not a 
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case where a tax payer has redeemed during a properly pending tax foreclosure lawsuit. This 

instant case is not properly pending and service of process was never Constitutionally or 

validly effected for purposes of establishing jurisdiction. Where invalid service of process 

occurs, the Plaintiff is not entitled to attorney fees or costs in a tax lien foreclosure case. 

Ritchie v. Salvatore Gatto Partners L.P., 223 Ariz. 304, 222 P.3d 920, 921-924 (App. 2010). 

Aside from the fact that the case goes back to status quo ante — even if this Court could 

somehow conclude that the action was still properly pending, Plaintiff would still not be 

entitled to obtain his attorney fees. Initially, Plaintiff— an attorney himself — brought and 

prosecuted the action without counsel and as a pro se Plaintiff would not be entitled for 

attorney fees for his pro se work. Once Defendants sought to unwind the default judgment, 

Plaintiff hired current counsel, who now presents the Motion for Summary Judgment and asks 

for legal fees and costs. Plaintiff has only asked for attorney fees related to the instant Motion 

for Summary Judgment, and for his "anticipated response" not yet filed. 

The problem for Plaintiff is that because the judgment was set aside, at the very least, it 

would place the parties back to the point in time where Defendants would be permitted to file 

an answer (or a motion to dismiss in lieu of answer as done here). See Ariz. R. Civ. Proc. 56(a) 

("A party seeking to recover ... may, after the expiration of twenty days from the service of 

process upon the adverse party, but no sooner than the date on which the answer is due ... 

move with or without supporting affidavits for a summary judgment in the party's favor ...."). 

Here, no service was effected, and upon the Court's granting of the motion to set aside the 

judgment, the answer was not yet due, assuming the Court calculates 20 days after the order. 

However, Plaintiff filed the instant summary judgment motion just 16 days after the Court's 

order, forcing defendants to have to litigate that motion before the potential time to file an 

answer or motion to dismiss even expired, thus violating the language of Rule 56(a). 
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L • 

In short, Plaintiff could not file under Rule 56(a) a procedurally improper and frivolous 

motion for summary judgment at this juncture in any case. Even assuming that jurisdiction 

were proper and the case were properly pending, the most that Plaintiff could obtain would be 

the costs of filing the lawsuit, allegedly $416.00, because his motion would be procedurally 

improper and premature in any case where the Defendants had not yet had the opportunity to 

answer. Thus, Plaintiff would still not be entitled to attorney fees and should not be permitted 

to run up attorney fees by filing a procedurally improper summary judgment motion. 

IV. THIS COURT SHOULD IMPOSE ATTORNEY FEES AGAINST 
PLAINTIFF AND COUNSEL FOR A BAD FAITH SUMMARY JUDGMENT 
AFFIDAVIT AND MOTION, AS WELL AS PLAINTIFF'S PRIOR FALSE 
CLAIM OF DUE DILIGENCE AND STATUTORY COMPLIANCE. 

This Court should award attorney fees to Defendants because Plaintiffs Motion for 

Summary Judgment and related affidavit pretend that "service by publication" was properly 

effected while directly ignoring the Court's order setting aside the judgment and the factual 

circumstances underlying the order, which is an abuse of the summary judgment rule. Under 

Ariz. R. Civ. Proc. 56(g), this Court should award attorneys fees to Defendants. 

Finally, Plaintiff incredibly maintains that he is entitled to bring the motion for 

summary judgment, and upon winning, that he can also collect his statutory costs and attorney 

fees on the basis of his claim that valid service of publication occurred, an invalid already 

rejected by virtue of this Court's order setting aside the judgment. Under the circumstances, 

Plaintiff has acted in bad faith and the Court is urged to award attorney's fees to Defendants 

pursuant to Ariz. R. Civ. Proc. Rule 56(g), which provides: 

Should it appear to the satisfaction of the court at any time that any of the affidavits 
presented pursuant to this Rule are presented in bad faith ... the court shall forthwith 
order the party employing them to pay to the other party the amount of the reasonable 
expenses which the filing of the affidavits caused the other party to incur, including 
reasonable attorney's fees, and any offending party or attorney may be adjudged guilty 
of contempt. 
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If the present case does not establish bad faith by Plaintiff with respect to presenting an 

affidavit that does not square with the established and conceded court record, then when? 

Indeed, the fact that Plaintiff falsely claimed to have signed the initial Complaint in 

compliance with Ariz. R. Civ. Proc. 81(i), when it was not signed under penalty of perjury as 

required by that rule, provides another basis for imposing attorney's fees on Plaintiff for all of 

Defendant's attorney's fees in having to represent Defendants in filing the Motion to Set Aside 

the Judgment, seeking to resolve the matter, and now responding to an unwarranted motion for 

summary judgment. The facts are that notice by publication was improper and the usage of the 

tax foreclosure statutes was improper since Plaintiff did not comply with A.R.S. § 42-18202. 

Finally, Plaintiffs motion is an improper effort to increase and obtain unwarranted 

attorney fees and costs when the facts and the law of the case preclude him from obtaining 

fees or costs at all. Plaintiffs counsel was well aware this Court granted the motion to set aside 

the judgment which argued lack of jurisdiction due to invalid and insufficient service by 

publication, fraud, and non-compliance with A.R.S. § 42-18202, which prohibits filing any 

action when a plaintiff has not properly given certified notice 30-days before suit. Moreover, 

Plaintiffs lawsuit was initially prosecuted pro se since Plaintiff is a licensed attorney; it was 

only when Defendants learned of the improper conduct regarding service of process and hired 

undersigned counsel to overturn the judgment that Plaintiff went out and hired an attorney after 

the default judgment. Plaintiff and counsel then chose to file the current Motion for Summary 

Judgment despite losing the Motion to Set Aside the Judgment, which had established the lack 

of valid service by publication, lack of jurisdiction, and non-compliance with § 42-202. Under 

the record of the present case, the just thing to do is to award Defendants' attorney's fees. 
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CONCLUSION  

Defendants request the Court to summarily strike the Motion for Summary Judgment 

and dismiss the case, or alternatively, dismiss the action for lack of service/jurisdiction, deny 

Plaintiffs request for costs and attorney's fees, and grant attorney's fees/costs to Defendants. 

WHEREFORE, the Defendants pray for the following: 

(1) that this Court strike Plaintiffs Motion for Summary Judgment and dismiss the case 

or alternatively, extend the time period required to respond to the Motion for Summary 

Judgment to commence only after the Court resolves Defendants' Motions; or alternatively, 

(2) grant Defendant's alternative Motion to Dismiss for lack of jurisdiction and service 

pursuant to Ariz. R. Civ. Proc. 12(b)(2), (4) and (5), based on the same reasons underlying 

the Court's prior Order setting aside the default judgment, and award attorneys fees and costs 

to Defendants; and 

(3) even if the Court denies Defendant's Motion to Strike or alternative Motion to 

Dismiss and grants Plaintiffs Motion for Summary Judgment, that the Court find that 

Plaintiff is not entitled to attorney fees or costs on this record, or if he is entitled to anything, 

Plaintiff would only be entitled to the court costs in the claimed amount of $416.00; and 

(4) Order the County Treasurer to issue a Deed if necessary to Defendant's Charde 

Aguilar and/or her putative successor in interest to confirm their ownership; and 

(5) Order that Plaintiff pay sanctions and/or Defendants' attorney fees for abuse of the 

court's process as demonstrated herein and in prior pleadings, with attorney fees to be proved 

up by a statement of costs and fees to be filed at such time as the Court permits. 
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VINCE RABAGO 
Attorney for Defendants Charde Aguilar and Javier Lopez 
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Copies of the foregoing mailed the 6 th  of February, 2012 to: 

Robert Wolkin, Esq. (for Plaintiff Hugh Fox) 
3301 E. Camino Campestre, Tucson, AZ 85716 

Terri Roberts, Esq., Pima County Attorneys Office 
(for Defendant Beth Ford, County Treasurer) 
32 N. Stone Ave., Ste. 2100 Tucson, AZ 85701 

by: 
Stacy Scheff 
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Court Order overturning foreclosure judgment.



 

           Mary Ann Ritz                                    

           Judicial Administrative Assistant 

   

ARIZONA SUPERIOR COURT, PIMA COUNTY 

 

HON. KENNETH LEE 

JUDGE 

 CASE NO. C20103915 

     

   DATE: January 11, 2012 

     

HUGH M FOX 

          Plaintiff 

  

 

VS. 

 

  

CHARDE N AGUILAR and  

BETH FORD 

          Defendants 

  

 

O R D E R 

IN CHAMBERS ORDER RE DEFENDANT'S MOTION TO SET ASIDE DEFAULT JUDGMENT 

 The Defendant has filed a Motion to Set Aside the Default Judgment.  The Court has reviewed the briefs 

filed. 

 IT IS ORDERED that the Motion to Set Aside the Default Judgment is granted.  

 

         

 

cc: Hon. Kenneth Lee   

 James M. Wilkes, Esq.   

 Robert S. Wolkin, Esq.   

 Vincent L. Rabago, Esq.   

   

 

(ID: 2d26efb4-c33f-4ca0-8064-e7e3130017a8) 

FILED 

PATRICIA NOLAND 

CLERK, SUPERIOR COURT 
1/11/2012 11:47:53 AM 



FILED 
PATRICIA NOLAND 

CLERK, SUPERIOR COURT 
5/3/2012 4:03:11 PM 

ARIZONA SUPERIOR COURT, PIMA COUNTY 

HON. KENNETH LEE 	 CASE NO. C20103915 
JUDGE 

DATE: 	May 03, 2012 

HUGH M FOX 
Plaintiff 

VS. 

CHARDE N AGUILAR and BETH FORD 
Defendants 

RULING 
UNDER ADVISEMENT RULING 

The Court has under advisement several Motions made by the parties. Before addressing the Motions 

the Court notes that the Plaintiff had attorney Michael Fleishman file a limited Notice of Appearance to file a 

Motion to Clarify the Record after the oral argument of April 9, 2012 where the Court took the Motions under 

advisement. Attached to the Motion to Clarify was the transcript the Court had ordered the Plaintiff provide to 

the Court. Rather than simply submitting the transcript as ordered, the Plaintiff had Mr. Fleishman present 

further arguments. 

It is not appropriate to submit additional briefs on a Motion that has been taken under advisement by the 

Court and where the Court has not requested additional briefing. The Court will consider the submitted 

transcript, as it had ordered the Plaintiff to submit the transcript at the April 9, 2012 hearing. The Court will not 

consider the additional arguments contained in the Motion to Clarify. 

The Court will now address the various pending Motions. 

Plaintiff's Motion for Summary Judgment  

At the time the Plaintiff's Motion for Summary Judgment was filed on January 25, 2012, the Court had 

vacated the Default Judgment. The Court had vacated the Default Judgment on January 11, 2012. This left the 

status of the case with an entry of default by the Clerk of the Court. The Motion for Summary Judgment was a 

three page document. The Motion was accompanied by a separate Statement of Facts that was two pages in 

length and an Affidavit by the Plaintiff. 

In Response the Defendants moved to strike the Motion and/or moved to dismiss the action. Defendants 

also submitted a Motion to Enlarge the Time to respond to the Motion for Summary Judgment or in the 
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alternative to treat the Motion to Strike/Motion to Dismiss as a Response. 

Plaintiff filed a Response to the Motion to Strike/Motion to Dismiss on February 22, 2012. Defendants 

moved to Strike the Plaintiffs February 22,2012 Response on the basis that the Plaintiffs Response was 

submitted by the Plaintiff, Hugh Fox, and not by Plaintiffs counsel, Robert Wolkin. At the time of the filing of 

the Response by the Plaintiff, he had filed a Notice of Appearance to act as co-counsel with Robert Wolkin. 

Since then Robert Wolkin has withdrawn as counsel for the Plaintiff. The Plaintiff is an attorney who is 

licensed to practice law in Arizona. 

The Plaintiff then filed a Motion to Dismiss his lawsuit. 

Defendants filed a Motion to allow for a late filed Reply. 

The Plaintiff next filed a Motion to Withdraw the Plaintiffs Motion to Dismiss his lawsuit. 

With respect to the procedural Motions; 

IT IS ORDERED that the Defendants' Motion to file a late Reply is granted. 

IT IS ORDERED that the Plaintiff's Motion to withdraw his Motion to Dismiss the Complaint is 

granted, which renders moot the Plaintiffs Motion to Dismiss. 

IT IS ORDERED that the Defendants' Motion to Strike the Plaintiffs February 22, 2012 Opposition is 

denied. 

IT IS ORDERED that the Defendants' Motion to Strike/Motion to Dismiss will also be treated as a 

Response to the Motion for Summary Judgment. This renders as moot the Defendants' Motion for an 

enlargement of time to respond to the Motion for Summary Judgment. 

With the above procedural Motions resolved, the remaining substantive Motions are the Plaintiff s 

Motion for Summary Judgment and the Defendants' Motion to Strike/Motion to Dismiss. While these Motions 

were being briefed, the property had been redeemed. The parties agree the tax lien deed issued by Defendant 

Pima County should be vacated. 

IT IS ORDERED that the Treasurer's Deed of October 18, 2011 is vacated and is deemed invalid. 

At the time the Court granted the Defendants' Motion to Set Aside the Default Judgment, the Court did 

not set out the details for its decision. Based on the subsequent briefings, the Court finds it is now necessary to 

set out the more prominent reasons for that decision, which demonstrates summary judgment for the Plaintiff is 

not appropriate. 

The major issue with the Plaintiffs case is the service of the Complaint. The Plaintiff filed his 

Complaint on May 19, 2010. He filed an Affidavit for Service by Publication on June 28, 2010. Service by 
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publication is allowed under Rule 4.1(n), Arizona Rules of Civil Procedure. Service by publication is allowed 

where the residence of the party to be served is unknown to the party seeking service and, either, the last known 

address of the party to be served was with the State of Arizona or the person to be served is avoiding service. 

Also, service by publication is the best means practicable under the circumstances for providing notice of the 

institution of the lawsuit. If the address of the person to be served is known, then the party seeking to serve 

must also mail the Summons and Complaint to that person's place of residence. The party utilizing service by 

publication is obligated to file with the Court an Affidavit showing the circumstances warranting the use of 

service by publication. 

In the Plaintiff's Affidavit of Service, the Plaintiff swore that (1) the Defendant Charde Aguilar's 

address was unknown to him; (2) and that he took the following steps to locate the Defendant. He stated he (1) 

checked the records of the Pima County Assessor; (2) checked the record of the Pima County Treasurer; (3) 

telephoned information services of the City of Tucson; (4) searched the published telephone directory for the 

City of Tucson through January, 2008; (5) telephoned the electric utility company; (6) telephoned the gas utility 

company; (7) filed a Lis Pendens with the Pima County Recorder's office; (8) visually checked the site for 

occupants, and (9) attempted to contact neighbors. 

At the hearing for the Default Judgment the Plaintiff appeared personally and made the following 

representation to the Hearing Officer in addition to the above. He stated that prior to the service by publication 

(1) that attempts to personally serve the Defendant had failed; (2) he checked the library search service; (3) he 

checked the Pima County Assessor's and Treasurer's records; (4) he checked the local telephone directories on 

January 14 (presumably of 2010); (5) he called and faxed a copy to the A.R.S. §42-18202 letter to an 885-2249 

telephone number that was possibly associated with the Defendant, but that he later received a call back from 

the person at that number who said she was not the Defendant and had been living at her current address for the 

past three years; (6) he sent a certified letter to the property address that came back as having no receptacle; (7) 

on July 7, 2010 he sent by certified mail a copy of the Summons and Complaint to a neighbor who was one 

house to the left by the name of Elizabeth Soliz that came back unclaimed; and (8) he went to the property and 

found a next door neighbor, Ms. Soto who said she knew the Defendant and would tell the Defendant about the 

Plaintiff's foreclosure action, but that the Plaintiff never heard back from the Defendant. 

In examining the Plaintiffs representations, the Court notes the following. The Pima County Assessor's 

records in 2012 reflect that the Defendant is listed as the tax payer for 3900 West Calle Torim (the property in 

question) and 3920 West Calle Torim (the property next door). Elizabeth Soliz is listed as the co-tax payer on 
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the 3920 West Calle Torim property. According to the Pima County Recorder's office the Defendant last was 

deeded property in Pima County in 2006. This would indicate that when Plaintiff checked the Pima County 

Assessor's data in 2010 both addresses would have appeared for the Defendant. This is confirmed by the 

Plaintiff's own statement that he sent a certified letter to Elizabeth Soliz at the 3920 W. Calle Torim address. 

Thus, Plaintiffs representation that the Defendant's address was unknown to him was false. The Defendant has 

in fact resided at the 3920 West Calle Torim at all times relevant to this action. 

A review of the Pima County Treasurer's website reflects that the Defendant is the taxpayer on both the 

3900 West Calle Torim and 3920 West Calle Torim properties. The Treasurer's office also reflects that the 

Defendant has been the taxpayer on the 3920 West Calle Torim property since 2006. This is consistent with the 

Pima County Recorder's records. Again, the Plaintiffs representation that the Defendant's address was 

unknown to him after checking the Pima County Treasurer's records is false. 

As to the Plaintiffs representation that his telephone call to directory assistance for Tucson turned up no 

information, this representation cannot be determined for its accuracy at this time. 

The Plaintiffs representation that he searched a January 2008 printed directory for Tucson, this means 

the information in the telephone book was current as of 2007. The Plaintiff filed this action in 2010. It is 

unexplained why the Plaintiff would use an outdated telephone directory in his search. Also, the Court takes 

judicial notice that for years the written Tucson directory is published by area of town and the Plaintiff does not 

state for what area of Tucson the directory he reviewed covered. 

The Plaintiff then states he called the electric and gas utilities to obtain information about the 

Defendant's address. This information would yield no information, as the utility companies do not release 

utility holder's addresses to a third party over the telephone. Plaintiff acknowledges that the utility companies 

do not give out this information in his February 22, 2012 Response. 

Plaintiffs next representation is that he filed a Lis Pendens prior to publication. This statement is false. 

The Plaintiff has admitted that he mistakenly thought he had filed a Lis Pendens on this property when he had 

not. 

The Plaintiff then states he visually checked the site. While this may be true, he does not state the extent 

of the information gathered at the site visit in the Affidavit and what was done with the information. The same 

can be said with respect to his representation that he attempted to contact the neighbors pre-publication. 

The Plaintiff does admit that there was no attempt to serve the Defendant at either 3900 West Calle 

Torim or 3920 West Torim, either before the service by publication or after. The Court file reflects an Affidavit 
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of non-service by E-Z messenger for an attempted service of the summons and Complaint on the Defendant at 

3151 West Los Reales, Tucson, Arizona on September 13, 2010. This is after the Default Judgment had been 

obtained. There is no other indication of any other attempt at any address and, in particular, the 3900 West 

Calle Torim or 3920 West Calle Torim address before publication. 

In the Plaintiff's February 22, 2012 Response to the Defendant's Motion to Strike/Motion to Dismiss the 

Plaintiff indicates when he checked the Pima County Assessor's records he did see that Defendant co-owned 

with Elizabeth Soliz the 3920 West Calle Torim property. He states he sent a letter to Elizabeth Soliz by 

certified and restricted delivery on July 29, 2010. This came back unclaimed. Yet, Plaintiff did not send 

anything to Defendant at the 3920 West Calle Torim address. 

From the record it is clear that the Plaintiff did not have a basis under Rule 4.1(n), Arizona Rules of 

Civil Procedure to serve by publication. The last known address for the Defendant was 3920 West Calle Torim. 

The Plaintiff knew of this address, yet did not attempt to serve the Defendant at this address. The Plaintiff sent 

no mail to the address, regular or certified. There is no suggestion that the Defendant was avoiding service, as 

Plaintiff never attempted service on the Defendant at this address. Given the lack of proper service, summary 

judgment cannot be granted to Plaintiff. 

IT IS ORDERED that the Plaintiff's Motion for Summary Judgment is denied. 

IT IS ORDERED that the Defendants' Motion to Dismiss is granted. 

IT IS ORDERED that the Plaintiff's Request for Attorney's Fees and Costs are denied. 

/s/  
HON. KENNETH LEE 

(ID: 03b5a632-15d9-4629-af70-993a1957e8e2) 

cc: 	Hon. Kenneth Lee 
Karen S. Friar, Esq. 
Michael A. Fleishman, Esq. 
Terri A. Roberts, Esq. 
Hugh M Fox 
Clerk of Court - Under Advisement Clerk 
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